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Introduction

For over 3 years now, both the Government of Rwanda and the international community

have stressed the need to fight impunity and to restore justice as one of the key instruments

for the rehabilitation of Rwandan society. Justice is seen not only as an end in itself, but also

as a tool to promote reconciliation and peace and, hence, to create an environment conducive

to sustainable human development.

Major efforts have been undertaken by both Rwandan actors as well as multilateral agencies,

bilateral cooperation and non-governmental organizations. For quite a number of donors,

Rwanda has been a first experience with justice as a cooperation sector. This working paper

is a modest attempt to take stock of some achievements thus far and to draft some

recommendations which may help to meet the initial objectives. It is largely based on a study

paper which was commissioned by the Department for International Development (U.K.),

but solely reflects the views of the author.

1. Facts and Findings

1.1. Organization of the judicial process

Rather than analysing in detail the legal procedures, the role and jurisdiction of all players in

the Rwandan justice system and in the International Criminal Tribunal for Rwanda (ICTR),

this section briefly introduces some institutions and concepts which will come up in the

following chapters.

1. 1. 1 The national Rwandan justice system

The Rwandan justice system is largely based on the Belgian model. The overall court

structure has not changed from before the genocide. From the bottom upwards, the cantonal

tribunals (approximately 150 or 1 per commune) are the lowest level. They have no
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jurisdiction in criminal matters. The tribunals of first instance (12) are the key level for the

trials of genocide suspects: Specialised Chambers have been created within these tribunals,

with exclusive jurisdiction for all offences constituting genocide or crimes against humanity

committed since 1 October 1990. Appeals can be based solely on questions of law or flagrant

errors of fact and will be heard by a Court of Appeal (4). The top level in the judicial

hierarchy is the Supreme Court which has been created by the Arusha Accords and which

comprises i.a. the "Cour de Cassation" and the Constitutional Court.

Rwandan law on arrest and detention is contained in the Code of Criminal Procedure: arrests

are normally carried out by Judicial Police Officers (JPO). In most cases, these are gendarmes

(members of the national police force, which fall under the authority of the Ministry of

Defence), but the burgomaster (local mayor) is also a JP01. A suspect can be detained while

the state gathers evidence for trial: the burden of proof in criminal cases is on the Department

of Public Prosecution ("Ministère Public"), i.e. the Prosecutor ("Procureur") and his

deputies ("Substitut")2. Under the supervision of the Prosecutor, the Judicial Police

Inspectors (JPI3) conduct criminal investigations and collect evidence. In genocide cases, the

Prosecutor presents his case before a bench of 3 judges at the level of the Specialised

Chambers within the Tribunal of First Instance4. The accused has a right to legal counsel, as

guaranteed in the Constitution and in the Organic Law on the organization of prosecutions

for offences constituting the crime of genocide or crimes against humanity since 1 October

1990 (article 36), but not at government expense: no pro bono legal aid is provided for.

1. 1.2. The International Criminal Tribunal for Rwanda (ICTR)

The ICTR5 is comprises two Trials Chambers (based in Arusha) and one Appeals Chamber

(based in The Hague). The Office of the Prosecutor (Louise Arbour) is based in The Hague,

                                                
1 A bill is currently being prepared to replace the burgomaster in his capacity of 20 by the head of the
Communal Police at the level of the commune (the "Brigadier").
2 These are also called OMP ("Officier du Ministère Public")
3 All 21s are also JP0s, but not all JP0s are JPIs.

4 Specialised Chambers have also been created within the military courts. These also have jurisdiction over
civilian accomplices of military defendants (Article 3 R6vision du 18 janvier 1996 de la loi fondamentale,
Journal Officiel,    1 February 1996).
5 The ICTR was established by Security Council Resolution 955 (1994) of 8 November 1994. See, in more
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while a deputy prosecutor based in Kigali (Bernard Muna) is responsible for day-to-day

operations.

A case against a suspect starts at the level of the Investigations Section in the prosecutor's

office: witnesses are interviewed and field investigations are conducted to gather evidence.

When the prosecutor concludes that there is sufficient evidence, an indictment is sent to a

judge for review (via the registrar). If confirmed, the indictment is made public, unless it is in

the interests of justice not to do so6. The ICTR has no police force and no capacity to arrest;

enforcement of arrest warrants, therefore, requires the cooperation of individual states. In

accordance with the Statute of the ICTR, states must also cooperate in locating and

identifying witnesses, victims and suspects, taking testimonies and in arresting, detaining,

surrendering or transferring the accused to the detention facilities in Arusha. Before and

during trial proceedings, the accused has a right to legal counsel, at the expense of the ICTR if

necessary.

1.2. The administration of justice in Rwanda: a state of the art

Ending the culture of impunity as an instrument for the promotion of peace and

reconciliation is one of the major stated objectives of the Government of Rwanda. With the

support of the international donor community, it has to a large extent managed to rehabilitate

the judicial system. We will briefly present some of the major steps taken in view of both the

organization of genocide trials as well as the overall rehabilitation of the judicial system

outside the context of genocide prosecutions.

                                                                                                                                                       
detail, SWARTENBROECKX, M.-X, "Le Tribunal p,6nal international pour le Rwanda" in DUPAQUIER,
L
F. (ed.), La -justice internationale face au drame rwandais Paris, Karthala, 1996, p.73-1 18; PARQUE, V., "Le
Tribunal pdnal international pour le Rwanda" in CENTRE D'ETUDE DE LA REGION DES GRANDS

LACS,     L'Afrique des Grands Lacs. Annuaire 1996      -      1997   , Pairs, L'Harmattan, 1997, p. 123-156
6 For instance, to prevent the accused from fleeing or from going into hiding.
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1.2. 1. Legal Reforms

The Government and the National Assembly have made a remarkable effort in adopting

most, if not all, legislation necessary for the full resumption of the administration of`justice:

(a) On 1 September 1996, date of its publication in the Official Gazette, the Organic Law on

the organization of prosecutions for offences constituting the crime of genocide or crimes

against humanity since 1 October, 1990 entered into force7. The law provides for a

categorization of the accused (ranging from genocide organizers and supervisors to persons

who committed offences against properties). It also establishes a confession and guilty plea

procedure offering a penalty reduction for those who confess (and, in doing so, provide

evidence for other cases). The law established the above-mentioned Specialised Chambers

within the existing tribunals of first instance. This is definitely a positive move: donor

support for the rehabilitation of human and material resources in the context of the genocide

trials will, in the long term, benefit the overall judicial system. Unfortunately, the law

imposes strict conditions on the admissibility of appeal and review in cassation. Moreover, it

explicitly excludes pro bono legal aid at government expense, even in capital cases.

(b) On 15 September 1996, date of its publication in the Official Gazette, the Law relating to

provisional modifications to the Criminal Procedure Code entered into force retro-actively,

being effective as of 6 April 1994. Its objective is the regularization of tens of thousands of

illegal arrests and detentions that have taken place since the new governinent came to power,

through temporary derogations from statutory deadlines for the issuance of an arrest record

("procès-verbal d'arrestation") by a JPO, of a provisional arrest warrant ("mandat d'arrêt

provisoire") by an OMP and of a preventive detention order ("ordonnance de mise en

detention préventive") by a judge. These 3 elements of a legal dossier are essential to legally

detain suspects. Given the massive number of crimes committed in a period of 3 months

(from April until June 1994) and the total disintegration of the judicial institutions, it was

rightly argued that it was absolutely impossible to respect the strict legal delays for the
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preparation of these documents. However, the adopted derogations seem excessive8 to the

extent that they allow the authorities e.g. to legally arrest a person on 1 December 1997 and

detain him until 14 July 1998 without a review of his preventive detention by a judge.

Regarding those persons detained at the date of publication of the law, it is worth noting that

the requested documents need to be provided for no later than 31 December 1997.

(c) In accordance with the Arusha Accords, the National Assembly also adopted, in March

1996, the "Loi Organique portant organisation, fonctionnement et compétences du Conseil

Supérieur de la Magistrature", and, in June 1996, the Organic Law relating to the

organization, working and competence of the Supreme Court. Both the High Judicial

Council9 and the Supreme Court have been established in 1996, essential pre-conditions for

the appointment of judges and the overall coordination of the judicial system.

(d) A Law establishing a bar in Rwanda was published in the Official Gazette of 15 April

1997. On 30 August 1997, the bar (or law society) was officially established: 44 Rwandan

holders of a university degree in law were admitted to the bar. Positively, the law also

provides for a corps of judicial defenders, who do not hold a university law degree, but who

are entitled to assist and represent parties at the level of the tribunals of first instance,

including the Specialised Chambers. Among those who are allowed to serve as judicial

defenders are "those who have earned a six-month training certificate in law" (article 95).

A draft law on the establishment of a Victims Compensation Fund has been submitted to the

National Assembly. Damages awarded to unidentified or not yet identified victims of

genocide in accordance with art.30 of the Organic Law on genocide trials will be deposited in

this flind.

                                                                                                                                                       
7 See, in more detail, DE WOLF, R. (et al.),     Le génocide et les crimes contre l'humanité en droit rwandais,
Brussels, Assepac, 1997.
8 The Rwandan Government explicitly refers to the derogation clause in article 4 of the IMPR to justify the
modifications to the Criminal Procedure Code. According to Ren6 Degni-S6gui, Special Rapporteur of the
Commission on Human Rights, this clause cannot be invoked beyond early 1995    (Report       on       the       situation
human       rights       in        Rwanda    E/CNA/1997/61, 20 January 1997, para. 112).

9 See the "Ordonnance NO 04115 du 2 Avril 1996 portant nomination des membres du Conseil Supérieur de la
Magistrature" by the President of the Supreme Court.
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A draft law on the establishment of a Constitutional Commission is currently under

consideration. This commission will assist the National Assembly in the review of the

Constitution. The "Loi Fondamentale" of Rwanda is currently made up of several texts,

including the Constitution and the Arusha Accords. The objective of the establishment of a

Constitutional Commission is to bring these together in one text, which is definitely a

positive move in view of an enhanced legal transparency and coherence.

A draft law on the inclusion of the crime of genocide in the Penal Code is currently under

preparation at the level of the Ministry of Justice.

1.2.2. Human and material resources

Intensive training programmes have been set up since 1995 to compensate for the

considerable short-fall in h-dining judicial personnel after the genocide. Training has been

conducted for personnel at all levels with the support of the donor community. However,

not all trainees who graduated have been appointed; some preferred a better salaried position

in the private sector. Moreover, some of the judicial personnel of the pre-genocide era have

not been reappointed, and a number of newly appointed judges and OMPs have been

suspended, arrested or killed. Nevertheless, the following table10 illustrates how the current

number of judicial personnel exceeds the pre-genocide number.

Before April 1994 October 1994 August 1997

Judges over 600 244 740

OMPs 87 14 110

JPIs 193 39 270

Registrars 214 59 198

Secretaries 100 28 63

TOTAL: 1194 384 1381

                                                
10 Data are based on information from the Ministry of Justice as of August 1997.
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The table does not reflect ongoing training programmes: new graduates will need to be added

to the existing number of judicial personnel. Currently, 150 P1s and JP0s are being trained at

the "Centre de Formation Judiciaire" at Murambi (funded by Canada and UNHCR), while

Denmark has pledged funds for the training of additional magistrates and JPIs. These funds

will be channelled through the UNDP Trust Fund for Rwanda.

Given the workload, a larger number of judicial personnel can easily be justified. However,

the long-term financial burden of additional judicial personnel for the Rwandan budget should

not be neglected. It is therefore recommended that the Ministry of Justice, in consultation

with the judicial authorities, conduct a long term needs assessment and establish clear

priorities for the allocation of funds. Should resources and donor support be oriented

towards training of additional personnel? Or should existing newly trained personnel be given

regular refresher courses? Or should priority be given to equipment (material resources) for

existing personnel? What if the qualified staff presently in exile were to return (admittedly,

today a highly unlikely occurrence?)

Despite an initial agreement (early 1995) within the Government to recruit - albeit on a

temporary basis - foreign judges in view of the conduct of genocide trials, the National

Assembly unfortunately rejected the idea. The temporary inclusion of foreign experts might

have helped raise the standard of the trials, the perception of independence and impartiality

of justice as well as the Rwandan treasury (as donors had already declared their interest to

fund this temporary recruitment).

Donors have indeed largely contributed to the training of human resources and the

rehabilitation and procurement of material resources. The upcoming Thematic Consultation

on Justice and Security, scheduled for the end of 1997 or early 1998 as a follow-up to the

June 1996 Geneva Round Table, seems an excellent opportunity for the donor community to

request a long term planning and prioritization from the government, with due regard for

budgetary constraints. The table below as a tentative overview of past and ongoing donor

efforts in this area. The amounts are approximative and the table is certainly not
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exhaustive11. It does however give an idea of the types of assistance individual donors have

provided. UNDP support is financed through bilateral contributions (from i.a. the

Netherlands) to the UNDP Trust Fund for Rwanda. This has, where possible, been indicated

below.

ACTIVITY BUDGET (US$) DONOR

550,000 Belgium
534,000 UNDP
380,000 Canada
150,000 Switzerland
150,000 UNDP
170,000 Belgium, Switz.
300,000 Canada, UNICEF
300,000 Canada, UNHCR
150,000 Switzerland
150,000 Switzerland
700,000 USAID

Human
Resources
1. Training

120 judges ("magistrats
non-juristes")
100 judges (idem)
104 judges (idem)
50 deputy prosecutors
50 deputy prosecutors
150 JPIs
148 JPIs / JP0s
150 JPIs / JP0s (ongoing)
50 registrars
50 secretaries
Law Students (University of
Butare)12

2. Salary
Incentives

50% salary top-up (1,300 judicial
personnel)

1,000,000 UNDP (Neth.)

- Canada

- UNDP (Neth.)

- Netherlands

- Belgium

1,300,000 Belgium

1,100,000 Belgium

3. Institutional /
advisory support

1 lawyer at Ministry of Justice
(ongoing)
5 legal advisors for Prosecutor's ~ -
(ongoing)
3 lawyers at Ministry of Justice
(completed)
2 lawyers at Ministry of Justice
(pipeline)
Support to the Judicial Training
Centre
Support to prosecutor's offices and
judicial police

Material
Resources
1. Buildings Rehabilitation of the Supreme Court

building
1,700,000 EU

(pipeline) UNDP (Japan)
Rehabilitation of Court of Appeal
buildings

450,000 USAID

Rehabilitation of Tribunals of First
Instance

40,000 Christian Aid

buildings 200,000 USAID
Rehabilitation of Cantonal Tribunals
(pipeline)

1,500,000 EU

                                                
11 The number of governmental, non-govermental and multilateral actors intervening in the justice sector in
Rwanda is quite impressive. Information on their respective efforts is unfortunately not centralised, which may
be seen as illustrative of a lack of coordination.
12 The Law Faculty of the University of Butare organizes 2 programmes: one in English and one in French.
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Rehabilitation of the "Bureau du
Procureur Général près de la Cour

235,000 EU

Suprême" (pipeline)
Rehabilitation of Prosecutor's
Offices

400,000 France

Rehabilitation of Judicial Training
Centre

700,000 Switzerland

(Nyabisindu) ? Belgium
2. Equipment Small-scale material assistance for

tribunals of first instance
120,000 Trocaire

Benches, desks, chairs, etc. 280,000 UNDP
Office material (copiers,
type-writers, etc.)

400,000 UNHCR

Equipment for Cantonal Tribunals
(pipeline)

500,000 EU

Cars, computers, etc. Ministry of
Justice

400,000 USAID

Cars, motorcycles, copiers, printers,
etc. for the"Commissions de Trigge"
/ Mobile Ciroups

1,886,000 UNDP (Neth.)

Office material for the Law Faculty
(Butare)

200,000 UNHCR

Legal documentation 200,000 Belgium
Ministry of Justice Library 150,000 UNDP

1.2.3. Arrests and detentions

1.2.3. 1. Arrests

As mentioned above, an important number of people have been arrested since the end of the

war in July 1994. The return of refugees, first from Burundi in July 1996, then from former

Zaire in November 1996, and finally from Tanzania in December 1996, has not given way to

an immediate massive wave of arrests13. There seems little doubt that the monitoring by

UNHCR, UNHRFOR, ICRC and others has contributed to this relatively smooth return.

However, the number of arrests has not decreased since then. At the end of 1996, the number

of detainees in prisons and cachots was estimated at about 92,200; the estimate for August

1997 amounts to about 115'00014. Not taking into consideration the number of people who

                                                
13 "The return movement took place in conditions of relative calm, and a low incidence of human rights
violations was observed." (Report    of       the        High        Commi      ssionner      for        Human        Rights       on       the        Activities       of       the
Human        Rights        Field        Operation       in        Rwanda,    E/CR4/1997152, 17 March 1997, p.2).
14 The December 1996 figures are based on ICRC information; the number of detainees in August 1997 is more
difficult to assess given the security risks for international monitors, especially in the northern Gisenyi and
Ruhengeri prefectures.
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have been released or who died in custody, this means that about 2,800 have been arrested

per month in 1997.

In the early stages, arrests were carried out by RPA soldiers or local administrative

authorities (such as "conseillers de secteur") and no arrest records or arrest warrants were

issued. Today, besides the Ruhengeri and Gisenyi areas, where recently scores of civilians

have reportedly been arrested by RPA military, the arrests seem to be increasingly carried out

in a legally correct manner: by a JPO and with issuance of an arrest record. In this respect,

ongoing donor support for the training of JP0s in arrest and detention procedures has indeed

proved most useful.

However, an increasing number of persons are reportedly arrested on so-called genocide

grounds: many of them in fact wanted to claim their house or their land which had been taken

by others in their absence. Their arrest is therefore based on economic grounds rather than on

their criminal record. Most significant is the rise of "syndicates of denunciation": people

(mostly women) offer their services to denounce some so-called "génocidaire" for 10,000

Rwandan Francs (about US$ 33) each; when successful (i.e. when the person gets arrested),

an extra bonus is paid. Although this is certainly not a generalized phenomenon, it is a

worrisome trend, especially given the above-mentioned lengthy delays for a judicial review of

detention. People arrested before 31 December 1997 can be legally detained without a judicial

review for 7 months; from 1 January 1998, a judicial review needs to take place within 2

months (article 3 of the Law relating to provisional modification to the Criminal Procedure

Code). It is important for donors not to accept any new; be it temporary, even more far

reaching derogations to the Code of Criminal Procedure.

1.2.3.2 Releases

It is widely acknowledged, including among government officials, that a number of people are

wrongfully detained. Given the lack of human and material resources at the level of the

prosecutor's offices, the government had decided to set up "Commissions de Triage" (or
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Screening Commissions): these are temporary administrative structures to assist the judicial

system m compiling dossiers on detainees accused of genocide and in releasing detainees for

whom there is insufficient evidence. In spite of the important donor support for these

Commissions (see table above), and despite repeated attempts to reform them (i.a. through

the creation of technical sub-committees), the Commissions de Triage have not contributed

significantly to the reduction of the prison overcrowding (and hence, to the improvement of

prison conditions). This is mainly due to their composition and decision making process. At

the communal level e.g., they were comprised of the burgomaster (or his representative), a

military, an intelligence agent and a JPI. In the absence of one of them, the Commissions

could not take any decision; the P1 (or the OMP at the prefectural level) found himself in a

difficult position to go against the majority of non-judicial members of the Commission;

moreover, a number of those released got soon re-arrested. The Commissions de Triage faded

out in the beginning of 1997.

Since the end of May 1997, a new structure of itinerant investigators has been put in place:

the "Groupes Mobiles" (or Mobile Groups). Their stated objective is the swift liberation of

innocent detainees and the reduction of prison overcrowding. A total of 168 persons who did

not get the training of a PI but who had previously been involved in investigations (such as

gendarmes, persons working in the prosecutor's offices, some trained but not appointed

magistrates) were trained during two weeks in the second half of March 1997. They have

since been assigned to the prosecutor's offices as Mobile Groups under the supervision of

the prosecutor, for whom they carry out preliminary investigations in order to allow him to

decide on the release or continued detention of the detainee. By the end of July (i.e. after 2

months of operations), about 400 detainees had been released (which amounts to about the

same number of those released by the Commissions de Triage in nearly 2 years). The direct

supervision and co-ordination by the prosecutor is definitely a major improvement from a

legal perspective, compared to the administrative (or even quasi-military) structure of the

Commissions de Triage. The logistical means that were given to the Commissions de Triage

have been transferred to the prosecutor's offices and can be used by the Mobile Groups.
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Given their initial results, the Minister of Justice decided to extend the initial 3 month

mandate of the Mobile Groups for an extra 3 months.

The Mobile Groups need to be given the benefit of the doubt. It is nevertheless

recommended that representatives of the international community request a thorough and

regular assessment of the performance of the Mobile Groups by the end of the year and that

they insist on the full transfer of donor support from the Commissions de Triage to the

prosecutor's offices and the Mobile Groups, before considering any additional procurement

of cars, computers, motorcycles, fuel, etc.

At the same time, the international community should keep up the pressure to ensure that

the remaining minor detainees are released or transferred to a juvenile education centre. The

Minister of Justice should also be reminded of his intention to release the sick and the elderly

among the detainees.

1.2.3.3. Detentions

Detention conditions are directly related to overcrowding in detention centres. Though exact

figures are hard to obtain given the insecurity in parts of the country, detention population

was estimated at 115,000 at the end of August 1997: about 65,000 detainees are held in

central prisons, while about 50,000 are held in "cachots" (smaller lock-ups at the level of the

commune or secteur)15.

Before and immediately after the genocide, the official capacity of the central prison system

amounted to 12,200 detainees. Following the number of arrests, the prison population by far

exceeded the official capacity, which soon gave way to inhumane detention conditions. The

reaction of the international donor community was twofold: create more space and improve

living conditions. Through the extension of existing prisons, the conversion of existing

warehouse buildings and the construction of new buildings, the central prison capacity has

                                                
15 Based on information from the Ministry of Justice.
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risen to about 37,000 detainees. There was, however, a growing concern that the creation of

extra capacity was inducing additional arrests. Gradually, donors have put more emphasis on

the improvement of conditions in detention centres, especially for vulnerable groups, without

extending their capacity. This was done through the improvement of drainage systems, the

upgrading of sanitary facilities, the provision of medical facilities, the creation of separate

extensions for women and children. This has considerably reduced the number of deaths in

custody.

The situation remains most alarming at the level of the cachots. Relatively little has been

done to improve detention conditions at this level. A US$ 500,000 contribution from Sweden

to the UNDP Trust Fund was used i.a. to build capacity within the Communal Police to

transfer cachot detainees to central prisons in collaboration with the field teams of the

HRFOR. Denmark has recently pledged funds for an ICRC implemented project to improve

detention conditions in cachots, without extending their capacity, through the construction of

windows, minimal sanitation facilities, etc. From bilateral contributions to its Trust Fund,

UNDP also made available US$ 5,000 for each of the 12 prefectures to finance small scale

improvements in those cachots that are identified as most vulnerable by international

monitors (ICRC, HRFOR).

There is yet another important inherent risk related to cachots: as cachots are scattered all

over the country and are sometimes hard to locate, detainees may more easily "disappear". A

most laudable effort in this respect is the Canadian sponsored project of identification of

detainees, which also intends to facilitate the preparation of legal dossiers and trials for

genocide suspects. Since August 1996, some 85,000 (out of 115,000) detainees have been

identified, in all central prisons and in a large number of cachots. Under the overall

coordination of the National Judicial Police department, the identification process gathers

data including the fingerprints, name (as declared by the detainee himself) and photograph of

the detainee. All of this information is fed into a central data base, which will help to prevent

detainees from changing identity or assuming new names during the pre-trial phase. At the
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same time, it can be a useful instrument of transparency to prevent people from

"disappearing".

Detentions in military camps remain a major question mark. No donor assistance to these

detention centres can be envisaged. The international community should put more pressure

on the government to allow the ICRC (and possibly the HRFOR) access to detainees in

military camps, who should be transferred to civilian centres in the shortest delay possible.

1.2.3.4. Donor support

The following is a tentative and not exhaustive overview of donor efforts in the area of

arrests and detentions. Data on ICRC activities are not included. UNDP contributions are

financed from bilateral contributions to the UNDP Trust Fund for Rwanda.

Activity Budget
(US$)

Donor

Extension of prisons and / or construction of new
detention centres

1,900,000 UNDP (Neth.)

250,000 UNDHA
Improvement of living conditions for vulnerable groups 1,000,000 UNDP

(Belgium)
Construction of medical, water and sanitation facilities 50,000 UNDP

(Finland)
247,000 UNDP

(Denmark)
Extensions for women and children 400,000 UNICEF

130,000 Börnefonden

Identification of detainees 600,000 Canada
Training of 400 civilian prison guards (demobilised
military)

? UNDP (Neth.)

Capacity building of Communal Police for transfer of
detainees

500,000 UNDP
(Sweden)

Prefectural funds for small scale improvements in
cachots

60,000 UNDP

Improvement of living conditions in cachots (pipeline) ? Denmark
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With respect to future donor assistance to this sector, it is most important that donors

impose strict conditions on the extension of prison capacity. Although most international

standards are completely unrealistic and not adapted to the Rwandan context, any pledge of

funds for additional prison capacity should go hand-in-hand with a strict maximum capacity

clause, elaborated in cooperation with the ICRC, and a monitoring mechanism to sanction

any exceeding of the agreed

Assistance should preferably be earmarked for improvement of living conditions within

existing centres. Also, the establishment of separate wings for the protection of detainees

wishing to take part in the confession and guilty plea programme should be considered (see

below).

Furthermore, short term assistance to the prison sector seems more useful when placed in the

context of a long term assessment by the government of the sustainability of its penitentiary

services and of the corresponding budgetary needs.

1.2.4 Trials of genocide suspects

1.2.4. 1. Progress report

Trials for genocide suspects started on 27 December 1996. The following table16 presents an

overview of the results of trials so far:

Jan-
February

March -
April

May-June Total %of cases

Defendants receiving
judgements

20 40 82 142

Death sentences 13 24 24 61 43%
Life imprisonment 6 10 22 38 27%
12 years or more
imprisonment

0 0 15 15 11%

                                                
16 Source:     Genocide Trials to 30 June 1997,    HRFOR Status Report, 15 July 1997, p. 1.
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7 - 11 years
imprisonment

0 0 11 11 8%

6 years or less
imprisonment

0 3 6 9 6%

Acquittals 1 3 4 8 6%

Confessions accepted 0 1 24 25
Appeals rendered 0 2 3 5
Trials fully
completed

10 15 15 40

Another 84 defendants appeared before a judge in the Specialised Chambers. As of 1 July,

they were waiting for either the resumption of their trim, or the transfer of the trial to a

different court or a judgement. It should be noted that from 1 until 30 August 1997, no trials

took place with a (national or foreign) defence lawyer: all national attorneys had to wait for

the official installation of the bar in order to take the oath. Foreign lawyers' activities were

suspended pending an agreement between their national bar and the newly established bar of

Rwanda.

In the first 6 months of 1997, there has been a gradual improvement of the quality of the

trials. Some of the initial deficiencies, which had given rise to severe criticisms from

international human rights watchdogs17, have been worked on and reduced:

- Defendants have increasingly had access to the files prior to trial and reasonable

requests for adjournment to prepare their case have increasingly been granted;

- Defendants have increasingly been assisted by defence lawyers (from 19% of cases

in January-March to 48% in April-June);

- Civil parties have increasingly appeared` in court, with increasing legal

representation (from 38% to 50%);

- Prosecution witnesses have increasingly appeared in court to present evidence (from

43% to 78 %);

- Defence witnesses have increasingly appeared in court (from 0% to 11 %);

                                                
17 See, for instance: AMNESTY INTERNATIONAL,     Unfair Trials. Justice Denied.,    8 April 1997; to which the
Government of Rwanda published a 12 page reply.
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- The overall climate of the tribunal hearings has improved: the general public

attending trials has been increasingly disciplined and restrained. This may be due to the

government's media awareness campaigns explaining the role of lawyers and the justice

system in general.

- In some instances, e.g. in Kibungo, trial hearings have been relocated: when hearings

are held in communal offices of the commune where alleged events took place, a larger

number of witnesses, civil parties and members of the general public are able to attend.

These are definitely some positive trends. Nevertheless, some serious concerns remain:

- In only 11% of all trials from April till June have defence witnesses appeared in

court. Some potential defence witnesses expressed fear as a reason for their non-attendance18;

- Less than half of the defendants in all trials from April till June received legal

assistance throughout the trial. In the western prefectures (Kibuye, Cyangugu, Gisenyi,

Ruhengeri), there has been hardly any legal representation;

- Defendants were generally not given the opportunity to cross-examine prosecution

witnesses19;

- Lawyers, prosecutors, judges and witnesses have expressed fear for their personal

safety;

- Only 5 appeals against death sentences were heard (and rejected), though death

sentence has been imposed on 61 defendants. Though no executions have taken place20, there

is no indication so far that presidential pardons may be granted or that the executions would

not take place;

                                                
18 " See, for instance, the case of former deputy prosecutor Silas Munyagishali    (La Lettre du CLADHO
July/August 1997, p.14).
19 In its reply to the Amnesty International report, the Rwandan government refers to case-law of the Belgian
"Cour de Cassation" to argue that "merely the fact that a judge fails or refuses to make certain orders relating
to evidence which the defence requests (such as cross-examination of prosecution witnesses) but where he does
consider such evidence necessary to help him form his mind, does not constitute a violation of the right to a

fair trial
20 A ministerial order of 19 May 1997 prescribes the manner in which the death penalty shall be carried out: on
the premises of the prison where the condemned person is detained, between 5 a.m. and 6 p.m. and not in
public except where the law provides otherwise). No filming or photographing will be allowed.
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- In some instances, judges have reportedly been excessively strict in requesting

compliance with conditions for penalty reduction under the confession procedure21.

Moreover, according to HRFOR and contrary to article 6 of the Organic Law on genocide

trials, some previous confessions which the defendant has withdrawn were nevertheless

introduced as evidence;

- Most of the people attending trial hearings sympathise with the civil parties; friends

and family of defendants reportedly fear to be seen on the spot.22

Trial monitoring initiatives seem to be able to cover most trial hearings, except for those parts

of the country where the security situation does not permit this. In case the above-mentioned

UP90ing trend in terms of the number of trials is confirmed in the months to come, it might

be worthwhile considering the provision of additional assistance for the recruitment of trial

observers by, for instance, HRFOR or CLADHO ("Collectif des Ligues et Associations de

Défense des Droits de I'Homme"), the umbrella organization of national human rights NO0s.

CLADHO's SLOPR23 project is currently composed of 4 members only.

1.2.4.2. Major bottlenecks and constraints

Trials are one way of rendering justice: justice for the victims and their families, justice also

for the accused and detained. Justice in itself can be an instrument for reconciliation and

peace... but only when certain conditions are fulfilled:

- "Justice delayed is justice denied." Victims and their families m4y not be willing to wait

forever for justice to be rendered. On the other hand, detained persons accused of committing

horrible crimes are entitled to be judged (and then sentenced or released) within a reasonable

period of time.

                                                
21 ."Under article 6 of the Organic Law on genocide trials, a confession is admissible only if it includes a
detailed description of all offences the applicant committed, as well as the names of all victims, witnesses,
accomplices and conspirators and all other information useful to the exercise of public prosecution.
22 See, again, the case of former deputy prosecutor Silas Munyagishali (La Lettre du CLADHO, July/August

1997, p. 10).
23 "Soutien logistique pour les observateurs des procès au Rwanda".
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- "Justice must not only be done. It must also be seen to be done." Persons accused should be

presumed innocent and, hence, be able to defend themselves and ideally be given all possible

means to do so (including legal representation, sufficient time to prepare a defence...).

The above conditions raise questions concerning the number of trials that will take place in

the months (and years) to come and concerning the issue of legal counsel. Some of the

bottlenecks in that respect are:

(a) The preparation of legal dossiers

One crucial element in the ongoing process of genocide trials is the preparation of legal

dossiers. As stated above, the deadline for the preparation of the dossier (or at least the

arrest record, the arrest warrant and the preventive detention order) for all those arrested

before 15 September 1996 is 31 December 1997. According to official data from the Ministry

of Justice, as of January 1997, about 32,000 out of 59,000 detainees in the central prisons

had a legal dossier. According to non-official data from the Ministry of Justice, as of June

1997, about 40,000 out of 70,000 detainees in the central prisons had a legal dossier; of the

cachot population (estimated at about 40,000), up to 80% have no file or an incomplete file.

These figures reflect the enormous workload for the prosecutor's offices and the judicial

police, not only with respect to those detainees arrested from before 15 September 1996

(according to ICRC figures, about 85,300 detainees were registered as of the end of

September 1996), but also with respect to those arrested more recently. Based on these

rough estimates, some 37,000 legal dossiers have to be prepared between June and 31

December 1997.

Gathering information for the dossiers of detainees is an extremely difficult task: elements of

proof are mostly to be found in oral testimonies, but eye-witnesses, both a charge and a

décharge, seem increasingly reluctant to talk and to testify. The philosophy (as well as the

timing) of the Organic Law on genocide trials was based on the concept of plea bargaining:

people are encouraged to confess in return for penalty reductions. This does not seem to
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work (cfr. infra b). In the absence of massive confessions, it is up to the judicial police to

obtain sufficient elements of proof. Some 200 newly trained JPIs were appointed at the end

of June. The mobile groups seem to provide some important support to the work of the

judicial police and the prosecutor's offices. It is hoped that this will significantly accelerate

the preparation of legal dossiers. Further support to provide them with a minimal equipment

to help them operate more efficiently may be needed. However, there seems little doubt that

by 1 January 1998, a large number of detainees will be illegally held. A new derogation to the

legal delays held in the Code of Criminal Procedure is unacceptable24 and would create an

important precedent for those arrested after 15 September 1996. On the other hand, the

release of thousands of detainees as of 1 January 1998 (though many of them might feel more

safe inside than outside prison) is not only hard to imagine but may also create a serious

security risk.

(b) The Confession and Guilty Plea Procedure

It was hoped that the carrot of penalty reduction would induce many detainees to confess

and to offer elements of proof for the legal dossier of those who do not want to confess. This

would definitely have accelerated the whole process of trial proceedings. It is widely

acknowledged that this procedure has not been successful. The reasons mentioned are

manifold, including:

"Many detainees do not confess because they are not guilty." Leaving aside those who, in

fact, were not at all involved in genocide or other crimes against humanity, the concept of

"guilt" is an ambiguous notion for most prisoners: many "ordinary" killers do not consider

themselves guilty as they participated "only to save themselves and their families".

- "Those who want to confess are taken hostage and threatened by the prison leaders." There

is definitely a surprising degree of internal organization among prisoners. This can serve

various objectives: evacuation of W detainees, access to sanitation facilities, announcement of

family visits, etc. It was reportedly also used for other purposes: detainees were given new

                                                
24 William Shabas does not seem to agree: "Unhappy as the situation may be in Rwanda for those suspected of
genocide, the length of pretrial detention would still appear to be years away from attaining some critical
threshold." (SCHABAS, W., "Justice, Democracy and Impunity in Post-Genocide Rwanda: Searching for
Solutions to Impossible Problems",     Criminal Law Forum,    Vol.7, N.3, 1996, p.549).
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names and new identities to undermine the preparation of legal dossiers, and detainees are

reportedly put under pressure not to confess. Whether this is the major bottleneck or not, it

seems a good idea to create separate wings inside prisons to separate those who want to

confess from others. In fact, those confessing are requested to provide information on

accomplices, witnesses and victims and may thus provide information that can be used

against fellow-prisoners. Some interest has been expressed on behalf of the government to

proceed to the creation of these separate prison wings.

- "There have been no executions so far, so prisoners continue to hope for mercy and

amnesty." This explanation was i.a. given by the President of the Tribunal of First Instance

in Kigali.

-"Prisoners do not understand the Confession and Guilty Plea Procedure." There is definitely

an enormous need to inform detainees on the functioning of the judicial system as such, on

the Organic Law in general and on the plea bargaining procedure more specifically. As

indicated in the latest HRFOR Status Report, the 'presence of defence lawyers greatly

increased the likelihood that the accused would participate in the Confession and Guilty Plea

procedure: defendants with lawyers confessed 3 8% of the time, while defendants without

lawyers confessed 5% of the time. The finding provides donors with an interesting argurnent

to give high priority to projects regarding the right to defence.

- "The Confession and Guilty Plea Procedure is far too strict." Confessions are indeed only

acceptable under certain conditions: they need to include a detailed description of all offences

(with names of victims and witnesses), information with respect to accomplices,

conspirators and all other information useful to the exercise of public prosecution, and an

apology for the offences.

- "The big fish, whose names appear on the list of category 1 suspects25, have no interest in

confessing since they are not eligible for a penalty reduction." Indeed, these persons may be

the very ones who could provide interesting information for the preparation of legal dossiers.

In the absence of any incentive, they may however be reluctant to do so.

                                                
25 In accordance with article 9 of the Organic Law on genocide trials, the Prosecutor General of the Supreme
Court published on 30 November 1996 a list of persons suspected or accused of acts placing them within
Category 1 of the Organic Law, i.e. genocide planners, organizers, supervisors, persons acting in positions of
authority, notorious murderers and persons who committed sexual torture.
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In early 1997, a working group was established by the "Rwandan and Foreign Lawyers

Initiative"26 to develop proposals to increase participation in the Confession and Guilty Plea

procedure. These were submitted to the Ministry of Justice early August 1997 for further

follow-up. They generally respond to the above-mentioned reasons. In brief, the Working

Group puts forward the following proposals:

- Legal assistants (e.g. judicial defenders) based in the prisons provide direct

information to detainees on the confession programme, on an individual or on a group basis.

- Detainees who have confessed and those who wish to do so are housed separately

from the general prison population.

- Public prosecutors are encouraged to adopt more flexibility for the acceptance of

proposed confessions. In addition, they are given additional targeted assistance to enable

them to assess properly and process efficiently offered confessions.

(c) The implementation of the right to defence

As mentioned above, the Organic Law on genocide trials (in its article 36) upholds the "same

rights of defence given to other persons subject to criminal prosecution, including the right to

defence counsel of their choice, but not at government expense." The absence of a pro bono

legal aid system may be regrettable, but it is not the real bottleneck for the implementation of

the right to defence. In theory, some 44 lawyers and some 5 judicial defenders of Rwandan

nationality are available to take up the defence of genocide suspects. In practice, their number

is extremely limited. A number of lawyers have been too personally involved in the genocide

as victims to be able to defend the suspected criminals; others fear for their personal safety in

case they do so. For the latter, it is important that the authorities (from the Minister of

Justice to the prison director) carefully explain the role of a defence lawyer to the general

population.

Through the "Justice pour Tous" project of Attorneys Without Borders ("Avocats sans

Frontières" - ASF), experienced foreign lawyers (mainly from Belgium and Western African

                                                
26The RFLI is a monthly informal forum of national and expatriate lawyers working for multilateral agencies and
bilateral cooperation sections, where legal and judicial developments in Rwanda are discussed.
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countries) have been providing legal aid and have represented genocide suspects. From April

through June 1997, defendants were represented by a defence lawyer in 48% of trials, nearly

all of them provided by ASF. Though initially perceived by parts of the population as

"Génocidaires sans Frontières", the ASF project has gradually been perceived in a much

more positive manner. Their overall relation with judicial authorities has gradually improved.

According to reports from HRFOR officers, pre-trial and court procedures established in the

Code of Criminal Procedure, the Organic Law on genocide trials and the International

Covenant on Civil and Political Rights (ratified by Rwanda in 1975) have tended to be

respected more often when the defendants and civil claimants have been represented by

lawyers. At the request of defence lawyers, some sessions have been held behind closed

doors, some medical reports have been obtained, some visits to the scene have taken place,

some adjournments have been granted, etc. On the negative side, ASF does not have any

activity in Kibuye, Gisenyi, Ruhengeri and Cyangugu prefectures. Relations with some

prison directors and some Rwandan lawyers have also been difficult. Moreover, pleading has

been suspended in August 1997 and will be resumed only after an agreement between the

newly established Rwandan bar and the home country bar of the foreign lawyer27.

ASF has recently published an "Application Plan to Sponsors", to explain future prospects

of the "Justice pour Tous"- projects and to present funding gaps to potential donors. Ideally,

the project should comprise 25 lawyers/month, which corresponds to an average of 2 per

prefecture with one in reserve. ASF does not envisage such an expansion (from the current

objective of 10 lawyers/month scale) before the end of 1998. It nevertheless needs additional

funds to gradually expand its activities. A budget exceeding US$ 2.7 million covering 12

months' activities has been presented to donors. The project has so far been financed by

Belgium (US$ 1.3 million), the European Union (ECU 246,000), Switzerland (US$ 200,000)

and some smaller contributions from NG0s and bar associations.

The recently published Law establishing a bar in Rwanda includes yet another possibility

for the defence of genocide suspects: judicial defenders (who do not have a university degree

                                                
27 The ASF project leaders did not expect any major difficulties in obtaining these agreements. A first agreement
for Belgian lawyers has already been obtained.
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in law) are entitled to assist and represent parties and plead a case in court. Article 95

specifies those who qualify to be a judicial defender: former "mandataires en justice", former

magistrates who do not hold a law degree, holders of a bachelors degree in law, holders of a

degree in Humanities in Law and Administration, and all persons who have earned a

six-month training certificate in law. This final option makes it possible to train legal

representatives in addition to the 5 judicial defenders who took the oath on 30 August 1997.

A mission from the Danish Centre for Human Rights recently explored possibilities to

finance a training programme for judicial defenders: it intends to start a 6 month-training

programme for some 50 future judicial defenders in November 1997. Interestingly, the

project would be executed through a new non-profit making trust ("Association sans but

lucratif" - ASBL) with representatives from the bar, NGOs, private lawyers and the Ministry

of Justice. Some practical training would be included in the programme, i.a. in collaboration

with ASF. One delicate issue to tackle is whether sufficient candidates will be found who, on

completion of the training, are willing to defend genocide suspects in court. Nevertheless, the

idea seems interesting; trainees may also be involved in providing general information on legal

issues to detainees on a group basis. The Danish proposal is largely in line with one

component of the Ministry of Justice's own draft project document, but intends to take off

at a much more realistic scale and to gradually build on past experiences.

The Ministry of Justice has in fact developed its own project proposal "Provision of Legal

Representation and Assistance for Civil Claimants and Defendants in the Prosecution Before

Rwandan Courts of Persons Accused of Participation in Genocide, Crimes Against

Humanity and Related Crimes Committed in Rwanda since 1 October 199W (total budget:

US$ 15 million; project duration: 3 years). The project intends to circumvent inherent

deficiencies in the use of foreign lawyers (high costs, language problems,...) through training

and deployment of legal practitioners (lawyers, 50 law students and 200 judicial defenders)

to assist both the accused as well as victim and survivors of genocide. This component

(worth US$ 11 million) would be implemented by a separate executing agency. The

Ministry, the Supreme Court, the Law Faculty, the bar, HRFOR, CLADHO and the donor

community would be represented on its board, chaired by a representative of the Ministry of



28

Justice. The project also seeks to intensify the ongoing public awareness campaign on the

rule of law and the conduct of genocide trials. This component (worth US$ 4 million) would

be implemented by the Permanent Office of the Public Awareness Campaign project at the

Ministry of Justice. It includes prefectural and communal level seminars and information

sessions, also for detainees, as well as a country-wide media campaign through radio slots,

publications in magazines, posters and leaflets. Though the recruitment of human resources is

included in both components of the proposal, it remains uncertain whether sufficient

qualified nationals will be found to run the project, without depriving other departments or

organizations of their -already minimal - capacity.

(d) The scale of the problem.

As mentioned above, trials are one way of rendering justice and are, as such, an instrument to

promote reconciliation and peace. However, trials can only do so under certain conditions; a

realistic and acceptable time-frame is one of them. At the current pace, trials will take over

300 years. However, even if solutions are found for- all of the above-mentioned bottlenecks

and thousands of people decide to confess, the preparation of legal dossiers runs smoothly

and defenders assist both accused and civil parties, even then alternative options will need to

be considered. The reason for this need for alternative, non-judicial approaches is quite

simply the scale of the problem. There is probably not a single judicial system, even in the

so-called 'developed' world, which is capable of dealing with the tremendous case-load the

Rwandan judiciary is facing.

As of today, this issue is almost purely political and not (yet) technical. Sooner or later, it

will need to be placed on the national and international political agenda. Some initial contacts

have already been established between the Southern African Truth and Reconciliation

Commission and some Rwandan authorities to discuss possibilities for the creation of some

kind of Rwanda Reparation Initiative. Other reconciliation processes may be worth studying

(Ethiopia, Chile,…). In fact, the process that will lead towards the formulation of some kind

of reparation and reconciliation initiative may be-as important as its end product. This
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process will include La. an official recognition that the scale of the problem is such that a

purely judicial approach alone will not suffice.

It seems to us that, unfortunately, the international community is currently in a relatively

weak position to impose such non-judicial alternative, because of its own failure to judge any

genocide suspect. In order for the Rwandan government to be willing to accept any kind of

pressure from the international community in this respect, it may indeed be an absolute pre-

condition to bring to trial and to condemn the real leaders of the Rwandan genocide, who are

not in Rwanda and who will need to be judged by the ICTR or by other national

jurisdictions28.

1.2.5. Administration of justice in non-genocide cases

The need for an operational, independent and qualified justice system in Rwanda goes

beyond the organization of criminal proceedings in the genocide trials.

Rwandan society is confronted with a large number of legal conflicts between individual

citizens. Some of them are a direct consequence of the genocide and war, but others are part

of normal life in society. In the context of the promotion of the rule of law, it is equally

important that these legal conflicts can be solved by the judicial system. This is all the more

true in a context where traditional conflict resolution schemes have largely collapsed. The role

of the cantonal tribunals is crucial in this respect. The High Judicial Council appointed

cantonal judges in April 1997; about 30 cantonal judges took the oath in August 1997. All

cantonal tribunals (1 per commune) now have the minimum of three judges required by law.

However, according to the HRFOR in August 1997, "very few cantonal courts were

operational due to continued shortages of clerks and the need to rehabilitate infrastructure, to

provide material assistance and to provide additional training for judges." Especially in the

context of land conflicts, the rehabilitation of cantonal tribunals is important. Traditionally,

                                                
28 On the possibilities for other national jurisdictions to bring to trial genocide suspects, see REYDAMS, L.,
"Universal Jurisdiction over Atrocities in Rwanda: Theory and Practice",     European Journal of Crime. Criminal
Law and Criminal Justice,    1996, 1, 18-47.
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land conflicts were brought before the family head, or before the head of the "cellule" (the

administrative structure of a group of some 50 to 100 families), or before the burgomaster.

Only if these levels were not able to mediate and to obtain an adequate solution would the

cantonal tribunal get involved. In the new situation, with the return of about 700,000 old

caseload and the return of about 750,000 Hutu refugees from Eastern Congo, traditional

structures may be less appropriate and the role of the cantonal tribunals more important.

The tribunals of first instance are operational in all prefectures, except for the new prefecture

of Umutara. The lack of courtroom space reduces the number of cases that can be heard in

Cyangugu, Kibungo and Ruhengeri.

Ending a culture of impunity also requires arresting and bringing to trial officers of the RPA,

the gendarmerie and the communal police force. According to numerous reports of several

human rights watchdogs, all of these forces have been involved in human rights violations: ill-

treatment, deaths in custody (including cachot detainees) and killings of unarmed civilians. In

early August 1997, HRFOR published a report condemning the massacre by RPA soldiers of

more than 2,000 persons, many of them unarmed children, women and elderly persons in

north-western Rwanda during the preceding months. On 20 August 1997, Human Rights

Watch (HRW) and the International Federation of Human Rights Leagues (FIDH)

condemned the killings of hundreds of unarmed civilians by RPA soldiers and by armed

insurgents in the prefecture of Gisenyi on August 8, 9 and 10. About 400 people were killed

when the RPA reportedly fired mortars into the market of Mahoko in the morning of 8

August 1997. These are but two recent examples of alleged grave human rights violations by

RPA forces. It is important for the donor community - with reference to the stated objective

of ending impunity - to insist on independent investigations and adequate sanctions for those

responsible. HRW and FIDH reported that 13 soldiers had been arrested following the early

August incidents. In the past, officially announced investigations have generally not resulted

in clearly defined individual responsibilities nor in appropriate sanctions, except in cases of

murder, robbery and other offences committed as individual acts of ill-discipline (which is, in
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itself, an absolutely commendable achievement)29. Donors should put pressure on the

government to publicly denounce the violations of international humanitarian law by RPA

troops and to bring to trial those responsible. HRW and FIDH even recommend that the

international community "condition, financial and other assistance on a halt to these

killings". Through a more positive interpretation of political conditionality, Denmark

recently pledged US$ 500,000 for the establishment of an internal investigations office and a

complaints tribunal at the level of the Communal Police, to investigate and sanction alleged

human rights violations by police officers. The same project will also provide funds for the

production and distribution of a code of conduct as well as numbered identity tags for police

uniforms (to facilitate the identification of officers).

In this context, it may also be worth referring to the need for specialised expertise within the

Gendarmerie's Criminal Investigation Unit ("Unités Spdcialisée des Enquêtes Criminelles").

In the context of judicial investigations, this service is sometimes called upon to provide

technical expertise in criminal analysis, for instance on ballistics, the use and technicalities of

arms, etc. These types of skills are generally not covered in the training programmes for JPIs

and JP0s (including gendarmes) referred to in the above-mentioned table, nor in the training

sessions of Mobile Groups (which also include gendarmes). UNDP has recently committed

an additional US$ 1.7 million for support to the gendarmerie, including the training of the

Criminal Investigation Unit in Uganda. In view of the alleged uncertainty surrounding the

transparency of expenditure by or on behalf of the Gendarmerie, we would not, for the time

being, recommend committing funds through this channel.

                                                
29 According to the Economist Intelligence Unit, "(o)f the nearly 1,500 surviving members of the original RPA
at least 20% are serving sentences for military offences such as drunkenness or temporarily leaving their posts
without permission. Other RPA originals are up on civilian criminal charges including theft, armed robbery
and about 100 murders." (ECONOMIST INTELLIGENCE UNIT,     Country assessment on Rwanda for NOVIB,
London, 1997, p. 19).
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1.3. The International Criminal Tribunal for Rwanda: a state of the art.

1. 3. 1. Progress

As of the end of August 1997, the ICTR has not succeeded in judging any person responsible

for genocide and other serious violations of international humanitarian law. The arrest and

extradition of 8 Rwandan and 1 Belgian national in Nairobi at the end of July and early

August 199730, has given hope to all those who counted on the ICTR to identify and punish

those responsible for the death of probably over a million people.

The ICTR has so far indicted 23 persons:

- among them, 14 have been detained and transferred to the Arusha based ICTR detention

facilities: (1) Jean-Paul Akayesu (former burgomaster of Taba commune), (2) Th6oneste

Bagosora (former cabinet director of the Minister of Defence), (3) Joseph Kanyabashi

(former burgomaster of Ngoma commune), (4) C16ment Kayishema (former prefect of

Kibuye), (5) Efle Ndayarnbaje (former burgomaster of Muganza commune), (6) Ars6ne

Shalorne Ntahobari (former shop owner and son of the former Minister of Family Affairs),

(7) Pauline Nyiaramasuhuko (former Minister of Family Affairs in the interim government),

(8) Alfred Musema (former tea factory director), (9) Ferdinand Nahimana (co-founder and

former director of RTLM), (10) Anatole Nsengiyumva (former Lt. Col. in the Rwandan,

army), (11) André Ntagerura (former Minister of Transport and Communications), (12)

Gerard Ntakirutimana (former medical doctor in Mugonero hospital), (13) Georges Anderson

Rutaganda (former businessman and vice-president of the Interahamwe militia) and (14)

Obed Ruzindana (former businessman).

- among them, 9 have not (yet) been transferred to Arusha: (1) Ignace Bagilisherna (former

burgomaster of Mabanza), (2) Mika Muffirnana (former businessman and communal

representative), (3) Aloys Ndimbati (former burgomaster of Gisovu), (4) Elizier Niyitegeka

                                                
30 For more information on the NAKI ("Nairobi-Kigali") operation, see 28 July 1997 and 14 August 1997.
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(former Minister of Information in the interim government), (5) Ladislas Ntaganzwa (former

burgomaster), (6) Elizaphan Ntakirutimana (former 7th day adventist pastor in Kibuye), (7)

Vincent Rutaganira (former communal representative), (8) Ryandikayo (former restaurant

owner) and (9) Charles Sikubwabo (former military and burgomaster of Gishyita commune).

Another 7 persons are held in custody, while investigations continue. Indictments will most

probably be issued against all of them, within a period of 90 days following their arrest.

They are: (1) Gratien Kabiligi (former member of the army's General Staff), (2) Jean

Kambanda (former prime minister of the interim government), (3) Samuel Manishimwe

(former army lieutenant), (4) Hassan Ngeze (former editor-in-chief of Kangura), (5) Sylvain

Nsabimana (former prefect of Butare), (6) Aloys Ntakabuze (former commander of the

para-troopers batallion), (7) Georges Ruggiu (former RTLM journalist of Belgian

nationality).

Court hearings with witnesses have taken place in only 3 trials, notably those of Jean-Paul

Akayesu, Georges Anderson Rutaganda and C1ément Kayishema (and Obed Ruzindana

jointly). In other cases, hearings did no more than confirm indictments or were initial hearings

for the accused to enter a plea.

1.3.2. Major bottlenecks and constraints

A number of reasons may help to explain why the ICTR has not succeeded in identifying

those responsible for the 1994 genocide and grave violations of international humanitarian

law in Rwanda:

(a) An internal investigation into the organization and functioning of the ICTR by the Office

of Internal Oversight Services (OIOS) resulted in a crushing report31 to the UN General

                                                
31     Financing of the International Criminal Tribunal for the prosecution of persons responsible for genocide and
other serious violations of international humanitarian law committed in the territory of Rwanda and Rwandan
citizens responsible for genocide and other such violations committed in the territory of neighbouring states   
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Assembly in February 1997 and in the replacement of the registrar and the deputy

prosecutor. This report officially confirmed a number of widespread rumours and allegations

about poor financial and administrative management, favoritism, lack of leadership, excessive

bureaucracy, lack of flexibility in daily management, etc. UN and ICTR recruitment

procedures are such that, for 1996, nearly half of the professional posts budgeted for the

ICTR were vacant. These typically UN deficiencies were extremely demotivating for the

individual investigators in the field. The Paschke report has definitely resulted in some

improvements, i.a. through the appointment of Bernard Muna as Deputy Prosecutor and

Agwu Okali as Registrar. Nevertheless, in June 1997, the European Union, through its Dutch

spokesperson, insisted that a second investigation be conducted by the OIOS in September

1997, adding that "the Tribunal is not yet functioning properly in the administrative and

related areas"32.

 (b) Under article 28 of the Statute of the ICTR, "states shall cooperate with the International

Tribunal for Rwanda in the investigation and prosecution of persons accused of committing

serious violations of international humanitarian law; (...) including but not limited to: the

identification and location of persons, the taking of testimonies and the production of

evidence; the service of documents; the arrest or detention of persons; the surrender or

transfer of the accused"`. In practice however, this collaboration has been far from smooth,

for internal juridical reasons or for international political motives. It has taken a number of

countries quite a long time to adopt legislation on the implementation of the requested

cooperation with the ICTR. To give but two examples: in Belgian parliament a law was

adopted on 22 March 1996; in France, it took even longer: a law was adopted on 22 May

1996, a ministerial circular on how to implement the law on 30 August 1996. Prosecutor

Goldstone publicly denounced the little cooperation France was willing to offer. In Africa,

initially only Zambia and Cameroon were cooperative and extradited 12 suspects. The former

Zaire, but also Kenya, were a major safe haven for suspected "génocidaires". However, the

                                                                                                                                                       
between 1 January and 31 December 1994   , Report of the Secretary-General on the activities of the office of
internal oversight services, A/51/789, New York, 6 February 1997. Also called, after its author, the "Paschke

Report".
32     Fifth Committee concludes discussion of International Tribunals for Former Yugoslavia and Rwanda,    UN
Press Release GA/AB/3154, 4 June 1997.
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successful rebellion in Congo and its implications on the regional political context may have

induced some willingness on the part of the Kenyan authorities and 9 genocide suspects were

arrested and extradited. It illustrates the influence of regional and international political

matters on the ICTR's activities.

(c) The Rwandan state is of course the most important actor the ICTR needs to collaborate

with. Relations have been tense since the very start. As a member of the UN Security

Council, Rwanda voted against the establishment of the Tribunal, i.a. because it wanted a say

in its composition and would have liked Rwandan lawyers to be able to participate in its

operations33.

More importantly. the Tribunal does not only have jurisdiction on genocide, but also on other

grave violations of international humanitarian law34. There are quite a number of convincing

indications, including the reports of UN Special Rapporteur Degni-Ségui35, that the RPF

committed violations which fall within the ICTR's mandate ratione materiae and ratione

temporis. The ICTR seems to fail to take an interest in them, let alone investigate them.

According to off-the-record remarks by several ICTR staff, the Rwandan regime has

suggested in several ways that it would not tolerate inquiries in that sense and that this may

jeopardise all ICTR activities on Rwandan territory. This dependency of the ICTR on the

Rwandan government was also illustrated by the case of Froduald Karamira, an important

suspect for the ICTR, who was detained in Addis Ababa, pending an extradition request

from Rwanda. Although objectively a particularly interesting "big fish", the ICTR gave in and

                                                
33 See, for instance, the speech of the Rwandan permanent representative at the United Nations:
BAKURAMUTSA, M., Policy on trials for genocide and war crimes in Rwanda, New York, 15 September
1994.

34 According to Cherif Bassiouni, vice-president of the Committee on the Establishment of an International
Criminal Court, "the UN had some difficulty convincing the Rwandan Government to agree that the Tribunal
would also prosecute Tutsi violations against Hutu victims" (BASSIOUNI, C., "From Versailles to Rwanda in
Seventy-Five Years: The Need to Establish a Permanent International Criminal Court", Harvard Human Rights
Journal, Spring 1997, p.49).
35 See also the Final Report of the Independent Commission of Experts Established in Accordance with Security
Council Resolution 935 (1994)    of 9 December 1994; DESOUTER, S., and REYNTJENS, F,     Rwanda . Les
violations des droits de l'homme    par    le FPR/APR, Plaidoyer pour une enquête approfondie,    Institut de Politique
et de Gestion du Développement, Université d'Anvers, Antwerp, June 1995.



36

left him to the domestic Rwandan justice system, where he was sentenced to death (though

not (yet) executed). This ran counter to the ICTR's own best interests36.

Domestic pressure on the ICTR was fuelled when, in February 1997, the Rwandan

government published its assessment of the ICTR activities so far37, and, in May 1997,

when a mass demonstration was held in Kigali against the ICTR on occasion of the visit of

Prosecutor Louise Arbour.

(d) Technical problems that are inherent to any ad hoc institution and with which the ICTR

is confronted should not be overlooked either. The creation of the ICTR as well as the

appointment of personnel, including of judges (in May 1995) and of the registrar (in

September 1995) took a lot of time. The actual start of field operations in Arusha and Kigali

has been far from smooth. In addition, the turnover of human resources (often seconded for

short periods by bilateral donors) is absolutely impressive, which endangers any kind of

continuity in the Tribunal's investigation and prosecution strategy. Moreover, legal personnel

from different nationalities and judicial backgrounds are expected to work together in a

system which is partially inspired by common law and partially by civil law systems.

On top of it all, and almost by mere "accident" only, the ICTR is twinned with the

International Tribunal for former Yugoslavia through its Prosecutor Louise Arbour. There

seems no valid argument in favour of this unfortunate connection38.

(e) Actual investigation activities on the ground and the preparation of legal dossiers are made

(increasingly) difficult by the continued insecurity in parts of the territory. Genocide

survivors and witnesses à charge continue to be targeted and threatened39; defence witnesses

                                                
36 According to the Economist Intelligence Unit, "the stalemate was broken when the RPF-led government
threatened that it could no longer guarantee the safety of tribunal investigators in Rwanda" (ECONOMIST
INTELLIGENCE UNIT,     Country assessment on Rwanda for NOVIB,    London, 1997, p. 12).
37 The position of the Government of the Republic of Rwanda on the International Criminal Tribunal for
Rwanda.

38 This should not be seen as an argument against the establishment of a permanent International Criminal
Court, where a functional division of responsibilities would preferably also be adopted.
39 See, for instance, Killings and other attacks against genocide survivors and persons associated with them.
January to December 1996, UNHRFOR Status Report, 24 January 1997.
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are hardly available or willing to take the risk to provide first-hand information. Measures to

protect witnesses (such as sessions behind closed doors, protection of their identity) were

confined to the trial proceedings stage, until spring 1997, when they were extended to the

pre-trial stage. However, no post-trial protection seems available. In addition, the personal

security of ICTR personnel can hardly be guaranteed, especially in the north-western

prefectures of Ruhengeri and Gisenyi.

(f) On some occasions, both opponents 'and supporters of the current regime in Kigali, have

argued that pure political sabotage is the main reason why the ICTR does not function as it

should. For the former, the ICTR is the ultimate instrument to justify the political take-over

by the RPF; for the latter, the ICTR cannot succeed because Western countries, France in

particular, and possibly the UN itself, are to be blamed for what happened in Rwanda in

1994. Some valid questions are asked by both sides. Why does the ICTR not investigate

alleged RPF crimes within its mandate? Why does the ICTR not investigate the shooting

down of the presidential air plane? Why does the ICTR reportedly hinder defence lawyers'

actions40? Why was the Tribunal's mandate limited to physical persons only (and even to

Rwandan nationals for violations committed outside the Rwandan territory.

1.3.3. Past and ongoing donor support

Receiving detailed information on the ICTR budget, donor contributions and funding

requirements has proved extremely difficult, despite repeated attempts through formal and

informal contacts, even at fairly high level.

The 1996 ICTR budget from the. regular UN budget amounted to US$ 36.5 million. Actual

expenditure for 1996 did not exceed US$ 24.5 million. The UN General Assembly approved

the use of the unencumbered balance for 1996 in the Tribunal's budget for 1997.

                                                
40 SCHEERS, J,     Communiqué de presse relatif aux disfonctionnement du Tribunal International pour le Rwanda
,    Brussels, 10 September 1996.
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The 1997 ICTR budget, as requested by the UN Secretary-General, amounted to US$ 46.7

million, a net increase of US$ 10.2 million and 21 posts over the 1996 authorized staffing

level. The total amount comprised US$ 2.3 million for the Trial Chambers, US$ 19.1 minion

for the Office of the Prosecutor and US$ 25.4 million for the Registry. The regular net budget

approved for 1997 amounts to about US$ 40.6 million.

To these contributions from the regular UN budget need to be added the voluntary

contributions, both to the Trust Fund and through the secondment of personnel. Since the

start of its operations, the ICTR's Trust Fund has received about US$ 7.4 million. A number

of countries, including Norway, the Netherlands, Switzerland and the U.K., seconded

personnel to the ICTR. This contribution 'in kind' is estimated at about US$ 3.5 million. Of

these voluntary contributions, US$ 3.5 million has been allocated for investigations, US$ 2

million for witness protection and US$ 0.5 million for the prosecution section. The ICTR

intends to allocate funds for another 10 posts of crime analysts and for the Information and

Evidence Unit.

2. Evaluation agalnst objectives

The stated aims of both the rehabilitation of the Rwandan domestic justice system and of the

establishment of the ICTR were: to combat impunity, especially with regard to the crime of

genocide, crimes against humanity and other war crimes, and to promote national

reconciliation. Technical and logistical problems have plagued both the Rwandan and the

international system. However, political problems are equally important when assessing the

chances of both processes to achieve their objectives.

This section does not present an exhaustive evaluation of donor support to the Rwandan

justice system (and to the ICTR), as this would require a more thorough and more systematic

analysis of the intervention logic of all individual projects. This would probably also require
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the development of a more appropriate evaluation technique for justice and human rights

projects, especially regarding objectively verifiable indicators (OVI) of purposes and goals41.

2. 1. Administration of justice at the national level

The Rwandan government has been remarkably successful in rehabilitating the state and its

structures: local and national administrative structures have been restored, the education

system was quickly rebuilt, a completely new communal police force has been trained and

deployed, roads are being repaired and new ones are being built, the telephone system

functions well (where available), tax collection has improved to a large extent, etc. The justice

system is another example of this effort: some important legal reforms have been made and

essential structures (such as the Supreme Court, the High Judicial Council) put in place,

court houses have been repaired, human resources have been trained and new judicial

personnel has been appointed (exceeding even the number of pre- 1994 personnel), while

some minimal operating equipment has been provided. The Rwandan government should be

commended for its strategy to combine both the organization of trials for genocide suspects

and the rehabilitation of the "normal" judicial system. In the long term, this will definitely

benefit the sustainability of donor support in this area. In the short term, these achievements

have resulted in a number of completed trials of genocide suspects, without imposing

expedited justice. According to a number of defence lawyers involved in individual cases,

convictions have indeed been based on sufficient elements of proof against the accused

(notwithstanding the valid concerns expressed by several human rights watchdogs). Not a

other state in the world, nor the international community as such through its International

Tribunal for Rwanda have managed to judge even one genocide suspect as of early September

1997. There are obviously some extremely valid concerns regarding some parts of the new

legislation, detention conditions in prisons and cachots, legal defence of genocide suspects,

etc. Many of these - to some extent technical - deficiencies were discussed above and it is

also widely acknowledged that the technical quality of trials had improved.

                                                
41 In this context, the Universities of Leeds, Antwerp and Maastricht have recently prepared a research proposal
on the development of an appropriate methodology for the evaluation of projects in support of human rights.
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In spite of these major and remarkable achievements, there is an important concern which

applies not only to the army, the communal police and other parts of the administration, but

also to the judiciary. The concern may not so much affect the technical performance of the

judicial system (where rendering justice and the quality of trials are an objective in itself), but

may jeopardize the role of the justice system as an instrument of peace and reconciliation.

Many Rwandans outside and inside Rwanda (and not only those in prison) do not

sufficiently recognize the state as theirs and do not sufficiently recognize the justice rendered

as theirs. It is a widely shared perception - whether fully accurate or not - among Hutu

(including the so-called "moderate" ones) that a victor's justice is taking place. This is a major

problem, as "justice must not only be done, it must also be seen to be done": even if the

reportedly predominant Tutsi judiciary were to act even-handedly and fairly (which is an

enormous task in itself). The perception of bias is very real. The international community's

efforts to rehabilitate the justice system may, paradoxically, have contributed to this state of

affairs. Thus, the accelerated training of JPIs and JPOs, of OMPs and judges, without raising

questions about ethnic bias (as this was considered "politically incorrect") in recruitment,

may have added to this phenomenon. The refusal to incorporate some experienced Hutu

judges and prosecutors, who remained in the country or who returned after the RPF's

victory, as well as the arrest42, assassination or departure into exile of a number of them,

only exacerbated the problem. The experience in Burundi since 1965 indicates to what extent

such an evolution may discredit the judiciary. This problem is not necessarily an ethnic

matter; it is primarily a matter of inclusiveness: the same concern would apply to a situation

where all judicial personnel originate from the same prefecture (a regional bias), or where all

judicial personnel are men (a gender bias)43, or where all judicial personnel are Muslim (bias

based on religion), etc44.

                                                
42 According to a memo (Le harcèlement, les tracasseries, les menaces, bref la persécution du personnel
judiciaire) of the former Minister of Justice, the late Alphonse Nkubito, by May 1996, about 30 JP0s, JPIs,
OMPs and judges were in prison.
43 In fact only a small minority of judicial personnel are women. For some strange reason however, the
perception of this type of bias seems less problematic.
44 On the role of justice as an instrument of reconciliation, see also NSANZUWERA, F.X.,     La justice
traditionnelle rwandaise et la Commission "vérité et réconciliation" : pistes de solutions pour que la justice au
Rwanda lutte contre l'oubli et cimente la réconciliation nationale,    Brussels, May 1997.
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Also, the existence of so-called "syndicates of denunciation" risks to give way to some

presumption of guilt weighing upon a number of detainees. These groups reportedly muster,

often false, testimonies for the prosecution, while at the same time intimidating witnesses for

the defence. It is of utmost importance that the regime openly speaks out against these

practices, especially if they continue to occur in an organized manner. Even if not

widespread, occurences like these are a major problem because the judicial system is used

here as an instrument of revenge and elimination of dissidence rather than as an instrument of

justice.

Furthermore, efforts to end the culture of impunity require the prosecution of RPF/RPA

military guilty of human rights abuses. In these cases where such abuses have caused

international concern (Kibeho, Kanama, Muramba, and others), the RH line has been that

those responsible would be prosecuted and punished. At one point, the official position was

that over a batallion strength was detained because of their alleged involvement in crimes

against civilians and that they were to face trial. Yet, to our knowledge, convicted RPA

elements have so far only been found guilty of common law offences (such as the hold-up at

the Tanzanian embassy, or individual killings and looting as acts of ill-discipline). The

exception of Lt. Col. Ibingira seems only apparent. Convicted for his involvement in the

Kibeho massacre, he was sentenced to 18 months imprisonment which he did not have to

serve because he supposedly spent 20 months in pre-trial detention; however, throughout his

period of detention, he reportedly exercised functions in the military45. Early September

1997, the prosecutor of Kigali's military court requested 1 5-year prison terms for 4 RPA

officers (2 majors and 2 lieutenants); they are accused of killing between 80 and 110 people

in Kanama in September 1995, after Hutu insurgents killed an RPA officer. The follow-up to

this positive move should be closely monitored by the international (donor) community,

keeping in mind the government, s stated objective of ending impunity.

                                                
45 On 30 December 1996, Human Rights Watch and the International Federation of Human Rights Leagues
(FIDH) "deplored the superficiality of the recent court martial of Colonel Fred Ibingira. Witnesses essential to
establishing the colonel's responsibility, such as his commanding officer, did not testify." (    Human Rights
Watch and the International Federation of Human Rights Leagues hail Rwandan trials but deplore serious faults   ,
Press Release 30 December 1996). Referring to the Ibingira trial, the Economist Intelligence Unit noted that "the
army has also attempted to sort out its most serious violations - but with less enthusiasm" (ECONOMIST
INTELLIGENCE UNIT, Country    assessment on Rwanda for NOVIB    , London, 1997, p.20).
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In summary, these three phenomena may run counter to the stated objective of national

reconciliation and, in the longer run, it cannot be excluded that such a system may become

part of the problem, rather than of its solution. It is therefore of utmost importance for the

international donor community to secure its investment in the Rwandan justice system, by

addressing the above-mentioned deficiencies at the highest political level. Donors can do so in

a positive and constructive manner, building on the relationship that has grown over the past

three years. Given the . facts and findings presented in the first chapter and the above-

mentioned, more political analysis of the role of the justice system, we would therefore like

to conclude by recommending a number of possible areas for international cooperation, but

not in a blind or unconditional manner. Some conditions are directly linked to the proposed

project or to the proposed sector of intervention; these are outlined in Chapter 3.2. Other

conditions are more general and apply to whatever specific project is funded: these are

outlined in Chapter 3.3.

2.2. Administration of justice at the level of the ICTR

The start of the ICTR has been extremely painful. Many of the problems it has encountered

are probably inherent to its ad hoc character, as illustrated above. The duplication in

miniature of UN bureaucratic practices has been dysfunctional. The policy of the Office of

the Prosecutor has been overdetermined by external factors, for instance the arrest of a

suspect in a third country. Recently, however, there seems to have been a marked

improvement. The Paschke report has had beneficial effects on the logistics of the ICTR and

it appears that the appointment of Louise Arbour and Bernard Muna has heralded a

streamlining of prosecutoral policy: the Office of the Prosecutor now appears intent on

addressing the "pyramid of genocide" rather than "jumping from one burgomaster to

another46. The ICTR may well have taken a second start. In order to build 6n this momentum

and to provide better focus, we would suggest separating the Prosecutor's Office for the

ICTY and the ICTR, while fully recognizing Justice Arbour's commitment and capability.
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The cooperation between the ICTR and the Rwandan authorities remains a problem. The

above mentioned message from the Rwandan government is that the ICTR operations in

Rwanda may be at risk if it investigates "the wrong way", i.e. if they look into alleged crimes

committed by RPF/RPA forces. This raises a dual issue. First, for many Hutu, the ICTR is

one-sided. Many of them have even indicated that they will not fully cooperate with the

ICTR if this perceived bias subsists, while some of them would be useful witnesses in trials

against perpetrators of genocide. Second, a signal of condoning impunity is given to the

regime in Kigali. Here again, international cooperation in view of justice for Rwanda goes

beyond mere technical and/or financial aid. Pressure should be put on the ICTR to start

investigating alleged crimes committed by RPF/RPA military (the opening of an inquiry into

just one massacre might be a sufficient start) and on the Government of Rwanda to accept

the ICTR doing so.

Finally, the two levels working on justice for Rwanda are also interrelated. The conviction of

some of the genocide leaders by the ICTR may have an important popular and political effect

in case Rwandan society and the Rwandan authorities notice that the international

community assumes its responsibility and that those responsible for the most horrendous

crimes are identified, prosecuted and punished (albeit not executed). This may in turn lead to

a more flexible approach at the national level. On the contrary, as matters stand now,

Rwanda cannot but have the impression that the United Nations, and the international

community in general, are failing the country once again. And to some extent, as the Lawyers

Committee for Human Rights puts it, detainees in overcrowded Rwandan prisons are

"virtual hostages to the ICTR's failure to deliver justice"47.

3. Recommendations

Throughout the preceding chapters, possible areas for international support have been

touched upon. They are brought together below in a more systematic manner. None of them

                                                                                                                                                       
46 On the, personal contribution of deputy prosecutor Bernard Muna to the development of a clear judicial
strategy, see CRUVELLIER, T., "Muna Goes for Mega-Trials"     Tribunal   , August-September 1997, p.6.
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has been fully developed (in terms of project budgets, duration, implementation and

evaluation schemes, etc.) in the context of this working paper. All of them are worth further

exploration through field-based research.

It is recommended that donors carefully consider whether to engage in justice related

activities as part of a full bilateral cooperation programme or whether to use existing

multilateral mechanisms, such as the UNDP Trust Fund. It seems to us that part of the

political leverage potential a donor may have, might get lost when opting for the multilateral

approach. Also, a number of donors have expressed doubts about UNDP as the appropriate

mechanism to maximize delivery and implementation efficiency48.

3.1. Overall context of possible interventions

On the risk side of the assessment (or the "assumptions" column of the logical framework), a

decision to provide aid to Rwanda must also take into account the macro-political and

security situation, both within the country and in the region. Two linked phenomena should

also be taken into consideration. On the one hand, a growing internal insurrection, resulting in

massive loss of life is underway since the beginning of 1997. Although it is presently

confined mainly to the North-West, the medium and long-term stability of other regions is

unsure49. The possibility that this insurrection develops into an all-out civil war cannot be

completely ruled out. Apart from posing major security concerns, which would impact on

the physical possibility to deliver aid, this also raises the issue of funding human and material

investments which are threatened by destruction in the short or medium term On the other

hand, the whole Great Lakes region remains unstable. The civil war in Burundi is not

significantly abating and the Congolese government encounters major problems in

establishing/maintaining control in North and South Kivu Governmental armies are fighting a

                                                                                                                                                       
47 LAWYERS COMMITTEE FOR HUMAN RIGHTS,     Prosecuting Genocide in Rwanda: the ICTR and
National Trials ,   New York, July 1997, p.67.
48 However, the recent transition from NEX (national execution) to DEX (direct or office execution) seems a
positive move.
49 The UN Phases and Standard Security Procedures for June 1997 listed about one third of the communes as
being "out of bounds", about another third were considered "communes requiring military escorir'.
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number of armed groups which engage in shifting alliances; borders are largely ignored. Again,

long-term instability and even the implosion of a larger part of the region cannot be ruled out.

Besides these political/security considerations, attention should also be paid to some macro-

economic and financial data The 1996 national accounts reportedly suggest that there is a

capital flight50. Moreover some financial flows (including those accruing from commodities

and assets "leaked" from Congo) are less than transparent51. With a view to improving

accountability, it would be useful for any donor to obtain a more complete view of the

general economic background, the national accounts and both the visible and less visible

budgetary flows.

3.2. Suggestions for possible interventions

3.2. 1. Support to the national Rwandan justice system

A. Capacity building - Human resources

Donors may finance training programmes for judicial personnel. Given the fact that, at least

in quantitative terms, the justice system has more or less reached pre-1994 levels, we would

recommend that:

1. priority be given to refresher courses and more specialised training for newly deployed

judges and prosecutors;

2. for the training of additional personnel, priority be given to the levels of JPIs and registrars

(court clerks);

                                                
50 ANDRE, C., "Economie rwandaise: d'une économic de subsistance à une économie de guerre, vers un
renouveau?" in CENTRE D'ETUDE DE LA REGION DES GRANDS LACS,     L'Afrique       des        Grands        Lacs.
Annuaire       1996      -      1997,    Paris, L'Harmattan, 1997, p.89.

51 BRAECKMAN, C., "Une sale guerre s'installe du côté de Gisenyi et de Ruhengeri. La chute de Mobutu,
amère victoire pour Kigali. Alors que la corruption croît, des deux côtés règne 1'instabilité",     Le Soir,    20
September 1997.
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3. from a longer term perspective, the training of academically taught lawyers at the

University of Butare Law Faculty and of auxiliary staff at the Judicial Training Centre in

Nyabisindu be supported.

In this context, donors should insist that the government of Rwanda:

a. carefully considers and explicitly anticipates the budgetary consequences of the training

and subsequent recruitment of additional judicial personnel;

b. respects a reasonable ethnic spread in the selection of trainees and on appointment. There

is little doubt that the Rwandan authorities will prima facie be very reluctant to this idea,

even if it does not involve the adherence to strict ethnic quota, which we do not recommend.

Nevertheless, some reasonable degree of balance should be insisted upon.

c. appeals to foreign (preferably African) judges' and prosecutors' expertise and experience to

assist the national judicial personnel in the conduct of genocide trials. This would also help

justice to be seen to be done.

B. Capacity building - Material Resources

Priority in the provision of a basic operation equipment (office equipment, logistics,

communication means) should be given to the "lower" levels in the judicial hierarchy, the

cantonal tribunals and the judicial police JPIs).

The "higher" levels have been relatively well serviced, with varying results. For instance, and

although financial support from the European Union and Japan (through the UNDP Trust

Fund) has been earmarked for the rehabilitation of the Supreme Court building about a year

ago and a project document merit has been signed, nothing much has happened.

C. Legal Reforms

1. Donors may support the establishment of a Constitutional Commission, currently under

preparation at the level of the National Assembly.
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In this context, donors should insist that:

a. priority be given to this Constitutional review process;

b. this process be broad based, the lead being taken by the National Assembly, not by the

Government.

2. Donors may also support the Department of Legislation at the Ministry of Justice. Some

technical assistance on legal drafting (a difficult task in the new Rwanda, since all (important)

legislation is to be drafted and published in Kinyarwanda, French and English. Legal

terminology is inherently hard to ~late and little in-house capacity seems available.

In this context, donors should be aware that:

a. as a minimum requirement, any consultant recruited for institutional support at the

Department of Legislation, needs to be perfectly bilingual (French - English) and needs to be

familiar with both common law and civil law systems;

b. prior to any project approval, there is a firm agreement with the Ministry of Justice and a

clear understanding of the responsibilities of the consultant, the use of the Ministry's

facilities by the consultant, etc.

D. Detentions

In order to improve detention conditions and to reduce prison overcrowding, donors may

finance:

1. training and material assistance for the Mobile Groups;

2. efforts to improve living conditions in prisons and, even more importantly, in cachots,

without extending their capacity;

3. the creation of separate wings to house those who wish to participate in the Confession

and Guilty Plea programme;

4. continued detainee identification projects and efforts to promote accessibility to the

resulting database (in coordination with Canadian funding).

In this context, donors should insist that the Government of Rwanda:
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a. openly denounces the activities of the so-called syndicates of denunciation;

b. does not propose any additional, more far-reaching derogations to the Code of Criminal

Procedure;

c. grants access to international monitors of the ICRC (and possibly VIRFOR) to all cachots

as well as to detention centres in military camps;

d. without delay fully implements its stated intention to release juvenile offenders, ill and

elderly detainees;

e. makes a long term assessment of the financial sustainability of the penitentiary services

(including possible economic activities of prisoners).

E. Genocide trials

Donors may finance:

1. the "Justice for all" project of Attorneys without Borders (ASF);

2. the training of judicial defenders, preferably along the lines of the above-mentioned Danish

proposal, through the establishment of a new non-profit making trust. These judicial

defenders could then also be involved as legal assistants in information sessions in prisons;

3. the public awareness campaign of the Ministry of Justice (or of CLADHO or other

NGOs);

4. trial monitoring (by HRFOR and/or CLADHO).

In this context, donors should:

a. explain that the availability of defence lawyers is likely to increase participation in the

confession and guilty plea programme;

b. insist that, as soon as a sufficient number of judicial defenders has been trained, every

accused receives legal counsel in the pre-trial phase (on an individual or group basis);

c. insist that the broadest interpretation possible be given to the limited legal possibilities of

appeal and review in cassation;

d. insist that more flexibility is adopted to assess the admissibility of confessions.
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3.2.2. Support to the ICTR

On the basis of available financial and other data, it seems to us that lack of funds is not one

of the bottlenecks which may explain the poor results of the ICTR so far.

In order to provide additional technical expertise, there are, theoretically, two options. A

financial contribution to the ICTR Trust Fund could be used to recruit additional experts, but

this would necessitate going through lengthy UN recruitment procedures. We would

therefore recommend that donors, as an alternative option, directly second qualified human

resources. We suggest that this only be long term, for periods of 2 years at least. In the

interest of minimal continuity, "sending people in and out" must be avoided at all costs.

3.3. Conditions for possible interventions

3.3. 1. At the level of the national Rwandan justice system

Support to the national Rwandan justice system must be made contingent on:

a) convincing efforts to combat impunity at all levels, not only in the context of the genocide

trials, but also of ongoing killings of civilians by RPA forces;

b) the Government's willingness to grant access for ICRC monitors to military detention

centres, in accordance with traditional ICRC criteria;

c) the Government's willingness to actively engage in a process of developing alternative

mechanisms to render justice, other than trials on an individual basis.

Whatever project is supported, donors should take into consideration:

a) the limited absorption capacity of the Ministry of Justice and of the judiciary; they should

therefore avoid using existing human resources as implementing agents for any new project,

but rather include the recruitment of foreign experts (and new national counterparts if

possible) in any proposal;
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b) the need to reinforce the separation of powers; this may for instance determine the choice

of the contracting partner.

3.3.2. At the level of the ICTR Support to the ICTR must be made contingent on:

a) convincing efforts to secure the arrest and prosecution of the core figures of the former

regime guilty of genocide;

b) the initiating of investigations of RPF/RPA crimes falling within the mandate of the ICTR

and, if needed, the prosecution of some of the suspects within their ranks;

c) the initiating of investigations of the shooting down of the presidential air-plane on 6 April

1994.




